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DECISION OF THE WORKERS’ COMPENSATION APPEAL TRIBUNAL

Introduction

The worker is appealing a decision (Review Reference #R0208398) concggp,jlng the payment of
temporary disability (wage loss) benefits for her left index and middle fingét injuries that
occurred on April 20, 2016 in her employment as a cook. The worker was offwork until May 1,
2016 when she returned to work performing light or alternate duties:

The Workers’ Compensation Board (Board)' allowed the worke# or health_;care benefits
only. The Board determined that no wage loss benefits were paya

capable of performing modified duties that had been offerg
injury.

2016, but then unreasonably refused to
her doctor to do so on May 1, 2016. The

“under the Board's policy
ss benefits. '

Issue(s)

The issue in this appeal is:

Section 239(1) of the Work
Compensation Appeal Trib
compensation matters.

s own decision for the decision under
n to seek further evidence, but is not

jurisdiction to consider new evidence
appeal. WCAT has inquiry power, inclu
obliged to do so.

WCAT must make its decision on the merits and justice of the case, but in doing so, must apply
a policy of the Board’s board of directors that is applicable in the case. The applicable policy is
found in the Rehabilitation Services and Claims Manual, Volume Il (RSCM II).

The worker is represented by a lawyer. The employer is participating in the appeal.

! The Board operates as WorkSafeBC.
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In the notice of appeal the worker requested that the appeal proceed in writing. Her
representative has provided written submissions, including new evidence. The employer did not
provide a written submission in response, although given an opportunity to do so.

Having considered the criteria for determining the appeal method in item #7.5 of WCAT’s
Manual of Rules of Practice and Procedure (MRPP) | find that an oral hearing is not required.
The appeal can be properly decided based on the record and the written submissions.

Law and Policy

Under section 5(1) of the Act the Board is required to pay compensatio
out of and in the course of employment is caused to a worker.

re an injury arising

Section 5(2) provides that where an injury disables a worker fron
compensation is payable from the first working day following the
care benefit is payable for the day of injury.

ig periods of temporary
. Under section 31.1 the
es. A disability ceases

total disability (section 29) and tempo ]
payment of wage loss benefits cease

temporary work alternative,
gradual restoration to the p
employment as an important ¢
maintaining an injured worker’s p
arrangement offered by the employ
following conditions:

ard supports selectnve/llght

ent of a worker's rehabilitation and recognizes the value of
connection to the workplace. To ensure that the
propriate, the policy provides that they must meet the

¢ While the compensable injury may temporarily disable the worker from
performing his or her normal work, the worker must be capable of
undertaking some form of suitable employment.

e The work must be safe, that is, it will neither harm the worker nor slow
recovery. The work must be within the worker's medical restrictions,
physical limitations and abilities. Where there is a disagreement
regarding the safety of the selective/light offer and the Board is
required to intervene, the Board is responsible for determining the
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work after considering the medical evidence and other relevant information.
e The work must be productive. Token or demeaning tasks are considered
detrimental to the worker’s rehabilitation.
e Within reasonable limits, the worker must agree to the arrangement.

The policy provides that where a worker refuses to accept the offer, the Board will consider the
reasons for the refusal, and determine if they are reasonable. In making this determination, the
Board will give regard to the requirements of the work, medical opinion(s), and other evidence
regarding the worker's medical restrictions, physical limitations, and abilities:'

Background and Evidence

It is not disputed that the worker sustained laceration injuries to
while working on April 20, 2016. The Board advised the worke -
was accepting her claim for these injuries for health care benefits an
wage loss benefits was under consideration.

It is also not disputed that that the worker suffered

and that the wi
nsor tendons we

nable to use her left h&ind
y. Dr Tam stated that

opinion evidence on file that col
opinion that the worker w

juties before May 1, 2016
th a note stating that she

and at that time would be r' Worke
and wouId be off work untit May 1,

was unable to use her hand
2016.

uId not wear gloves

The disputed matter is whether the
duties that were offered by the employer:

i unreasona____ty refused to perform alternate or light

In its April 21, 2016 report of injury to the Board the employer stated that after the worker
received first aid on the date of injury (when her fingers were bandaged), she was offered
supervisory work which did not involve using her injured hand and did not involve wearing a
glove. The employer stated that the worker did these duties and did not complain further. The
worker was also given a “Dear Doctor” letter, the FAF, and a Modified Duties forms to take to
her doctor in case she sought medical attention. Modified duties were explained to the worker
and she agreed to do them upon her return to work the next day.
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The employer acknowledged that the doctor’s note dated April 20, 2016, but stated that the
supervisory work offered to the worker did not involve using her injured left hand and would not
involve wearing gloves. Moreover, the worker could use hand sanitizer instead of washing her
injured hand. The employer objected to the worker’s refusal of light duties.

On April 22, 2016 the entitiement officer spoke to the employer to obtain further details of the
modified duties that had been offered to the worker. The employer advised that the modified
duties involved supervisory work training new employees. The worker would only have to
provide them with direction. At the time the duties were explained to her, the worker requested
that she be given assistance in case one of the trainees required a hand demonstration.
The employer agreed to this, and the worker agreed to do the light duties. Fhe next day the
worker’'s son, who also works for the employer, brought in the completed FA and the note from

The entitlement officer also spoke to the worker on April
fingers were still bleeding, as she had a deep wound
doctor to rest for 10 days. The entitiement officer m

ight duties. Accordin
T her injury and after

es with the help of a

she should not get her

to get to work.

On April 22, 2016 a nurs
worker would neither delay
April 21, 2016.

the analysis underlying the decision d
summary, the entittement officer foun

e The worker was offered and worked light duties doing supervisory work on April 20, 2016
following her injury.

¢ In her application for compensation the worker denied having been offered light duties.
The supervisory work offered by the employer did not require the worker to wear gloves or
wash her hands frequently.

o The worker was aware of the employer’s light duties program.

e Aside from the training duties, the worker was offered other duties such as paperwork
(ticking off items) but the employer advised that the worker did not want to do this.
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The entitlement officer concluded that the light duties that were offered were within the medical
restrictions for wearing gloves and frequent hand washing. The entitlement officer found that the
worker had unreasonably refused the light duties. The entitlement officer initially advised the
worker of this decision by telephone on April 25, 2016, and then communicated it in an April 26,
2016 letter.

On April 25, 2016 the Board received a copy of Dr. Tam’s April 20, 2016 note and the FAF that
Dr. Tam had completed on April 20, 2016.

On April 29, 2016 Dr. Ho, the worker’s regular family physician, provided.a progress report in

worker could not wear gloves, get her flngers wet, or use a knj

On May 6, 2016 Dr. Ho reported that the worker’s flnger
medically capable of working full duties, full time, but s

2 p injuries are pron
e worker not to get her

fingers wet. Wearing a glove was not
fingers. When Dr. Ho saw the worker

ption becau
_pnI29 2016,

In her affidavit the worker states that she was not offere:
2016 after she was injured.
returned to her work area in
vegetables still needed to be pr:

duties or otherwise supervise or “ira

ed light supervisory duties on April 20,
ead, after having her fingers ged by a co-worker, she

od production area: where Id her co-workers which

d and cooked. She states that she did not perform any light
ain’. any co-workers. After that, she went to the lunch room
and took a combined lunch and coffee ak. She left work at about 1:30 p.m. and saw Dr. Tam
at 2:30 p.m. The worker states that be he time she was injured and the time she left work,
she had not received any medical advice about whether she could continue working with or
without light duties or about whether continuing to work would harm her recovery. She also
states that during that time period none of her supervisors or managers offered her any kind of
light duties, including supervising or training other employees; nor did any of them advise her
that she would not have to wash her hands if she was performing light duties.

The worker also states that after her son took the doctor’s note and FAF to work for her on
April 21, 2016, he reported back that a manager wanted her to return to work on light duties.
The worker denies that prior to May 1, 2016, a manager or supervisor phoned her to directly
offer her light duties or to tell her she would not have to wash her hands while at work.
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The worker attaches to her affidavit a copy of the employer’s Personal Hygiene Procedures
Policy, which includes a detailed description of the hand-washing requirements and procedures
which the employer expects employees to use. The worker states that regardless of whether
she was handling food directly, under the hand-washing policy she would be required to wash
both of her hands prior to entering the food handling areas, before starting work, after touching
any dirty or potentially contaminated surface, after touching her own hair or skin, after using the
toilet, and after breaks.

Findings and Reasons

| find that the worker is entitled to the payment of wage loss benefits co '
2016 until she returned to work on light duties. My reasons follow.

_pcing on April 21,

Whether or not the worker’s activities at work on April 20, 201€ '
characterized as supervisory duties, or simply advising co-wor
preparation and coocking needs for the day, it is not dlSp
yet received medical attention. Since she was not yet |
her restrictions and the timing of her return to work, .
that the worker provided some instructions to co-w

duties on April 20,
an offer were made it
hot seen her doctor and

nce the emplhoyer has a
on from its employees physicians.

| place more weight on th
her injury than on the evide
plausible that a supervisor
April 20 about the possibility o
was not made to the worker by th
employer had described its offer of
discussed these with the worker on Aprit
made, which the worker refused to accept.

ming light dutles - find that an offer of specific light duties
oner on April 2@ 2016. | accept that by the t|me the

| find it noteworthy that the employer’'s FAF does not ask the physician to comment directly on
any particular type of light or modified duties. It asks whether the worker can return to regular
duties, to which Dr. Tam responded by ticking a box that indicated “no.” The form also asked if
working extra or overtime hours would delay the worker’s recovery, to which Dr. Tam responded
‘yes.” The form asks about the estimated duration of the worker’s limitations, to which Dr. Tam
answered “until May 1/2016 then reassess.” The form then sets out a number of functional
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activities related to sitting, standing, walking, lifting, and upper body use, among others, which a
physician is meant to address by ticking various boxes and providing comments. Dr. Tam
indicated that the worker could not perform any lifting activities with her left hand, could not use
her left hand, could not wear gloves, and could not wash her hands due to her wounds. Dr. Tam
also indicated a number of functional activities for which the worker had no limitations.

Since the FAF does not address any specific form of light duties, it is to some extent a matter of
interpretation whether the limitations and restrictions identified by Dr. Tam would prevent the
worker from performing the light duties described by the employer to the Board.

The employer has placed considerable emphasis on the fact that the light dtities that it
described would not have required the worker to use or wash her left hand, ¢ to wear a glove
on her left hand. The employer’s position is that it follows that the'”"‘" rker could:have performed
the duties without contravening Dr. Tam’s medical restnctlons

Having considered the matter, | do not accept the emplo e
suitability of the supervisor/training duties in the food pre
employer’s personal hygiene procedures in its policis
worker has provided in support of her appeal, provide:
setting out all of the numerous details pertaining to hanc[;
employer’s policies, | note the following:

tﬁat all visitors must alsigew
{0 mean that the

comply with the hand-washing req
application of the hand hygiene po

must be covered wit
the information and
with bulky fabric dre
o [tem 3 3 states that

Also attached to the worker’s affidav h , of signs posted outside the food
preparation area of her workplace that state that oyees and visitors must comply with
hand-washing requirements before enterlng

Given that the employer operates as a commercial food preparation business, it is not surprising
from a public health perspective that its policies rigorously promote hygiene for employees and
visitors entering the food preparation areas of the work site, including hand washing
requirements. In light of these policies, | find the worker’s interpretation of Dr. Tam’s medical
restrictions was not unreasonable. | accept that, notwithstanding any statements by the
employer about the worker not being required to use or wash her left hand while on temporary
light duties, the worker understood the medical restrictions to mean that she could not go to
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work in the food preparation area because if she did, she would be required to comply with the
hand washing policy. | also find that the employer’s offer to allow the worker to use a hand
sanitizer on her left hand was not practical, in the sense that its application would have required
the worker to remove her bandages and apply the solution to her open wounds, and then
replace the bandages. Aside from the practical difficulty posed by this procedure, it does not
appear to be contemplated by her physician’s restrictions for hand washing.

| find on the preponderance of the evidence that the worker did not unreasonably refuse to
perform the light alternative duties that the employer offered. ;

arting on April 21,
finding with

| allow the worker’s appeal. | find that she is entitled to wage loss benefi ¢
2016 and continuing until she returned to work on light duties. | do ot make
respect to her entitlement to benefits after that date.

Conclusion

| allow the worker’s appeal and vary the review decisit
#R0208398).

e evidence was useful
e sought evidence.

refers to her report as a
medical-legal letter. How / at it is better descrlbed as

a medical- -legal report (1t' 1

dlagn05|s treatment, result
the information about when

ik

Guy Riecken
Vice Chair
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ADVISORY NOTICE
The enclosed WCAT decision is final and conclusive pursuant to section 255 of the Workers
Compensation Act. It cannot be appealed. The Workers’ Compensation Board, operating as
WorkSafeBC (Board), must comply with a final decision of WCAT.

A copy of this decision has been sent to the Board to ensure that:

e the decision is placed on the appropriate Board case file;
o the Board takes the necessary steps to implement the decision (if apj

NOTE: If you have any questions concerning the implement
contact the Board officer or department that is handling th

For telephone inquiries:

Local call; 604-273-2266
Toll free: 1-888-967-5377

If you are writing to the Board, please mail correspondence |

WorkSafeBC
PO Box 4700 Stn Terminal
Vancouver, BC V6B 1J1

or fax to:

WorkSafeBC
Local fax: 604-233-9777
Toll free:  1-888-922-8807

For workplace health and s

Local call: 604-27
Toll free: 1-888-621-

For employer assessment inquiries:

Local call: 604-244-6181
Toll free: 1-888-922-2768

For information on processes that may be available to you after this decision, see WCAT's Post
Decision Guide available on our website at www.wcat.bc.ca.
Time limits apply to some of these processes.




