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EXPERT EVIDENCE and the GOUDGE and CAMERON INQUIRIES
Let me begin by saying what the Goudge and Cameron Inquiries are.  They are two separate judicial inquiries proceeding in different parts of the country, but sharing a single theme – the incompetence of highly trained Canadian experts, and the complete failure of different aspects of our legal system to detect these problems before widespread and terrible damage is done.

The less known of the two, the Cameron Inquiry is named after Madam Justice Margaret Cameron of the Newfoundland Supreme Court.  She was appointed by Premier Williams on June 14, 2007 to oversee a judicial inquiry into erroneous tests involving hundreds of breast cancer patients.  

The Goudge Inquiry into Pediatric, Forensic and Pathology in Ontario was established by the Ontario provincial government under the Public Inquiries Act on April 25, 2007.  The Commissioner is Mr. Justice Stephen Goudge of the Ontario Court of Appeal.  The Commission is conducting a systemic review and assessment of the policies, procedures and practices in Pediatric, Forensic and Pathology in Ontario over a 20-year period from 1981 to 2001 in so far as they relate to Criminal proceedings; http://www.goudgeinquiry.ca.  It is acknowledged that at least 142 child death cases that featured findings of suspicious head injuries must be reviewed.  
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I.   Introduction

We have a small five-person employment and labour practice with four lawyers in Vancouver and one in Prince George.  We work very closely with colleagues with similar specialization in Calgary, Toronto and Montreal.  At different times over the past several years we have all commented on the remarkable increase in the reliance of the testimony of experts by counsel, arbitrators, adjudicators, and the courts.  
There are many factors that have contributed to this increase.  
· expansion of jurisdiction - there’s no doubt that the expansion of human right principles throughout employment law, such as a duty to accommodate, and the prohibition against discrimination based on mental or physical health, have been significant factors;
· post 911 – the growth in surveillance and security issues in the workplace has contributed to this increase, with its reliance on a range of visual and audio recording devices, sophisticated identity techniques such as biometric hand scanning and retinal scanning; 
· junk science – these above factors have been coupled with what is somewhat rudely, at times accurately, described as a growth in junk science.  Junk science is the term used to describe what is really non-science, such as the study of hypnosis. 
The phrase can also be used to describe sciences historically on the margins, but which have slowly established creditability, so that they are really no longer junk sciences, such as sociology and psychology.
It can also be used to describe evidence from an otherwise respected expert on an issue that only with the most imaginative renderings would ever lend itself to being analyzed in the context of an expert opinion.  An example of this type of evidence can be found in an arbitration award issued between Vancouver (Police Board) v. Vancouver Police Union (Indemnity Grievance), [2007] B.C.C.A.A.A. No. 82 at paragraph 79 to 82.  In that case a number of Vancouver police officers had arrested three males in Granville Mall.  They were taken in a police wagon to Stanley Park and were assaulted by some of the police officers as they were released.  A number of the officers were charged and convicted.  Several were dismissed from the force.  
The issue before the arbitrator was whether or not they were entitled to indemnification for their legal fees.  

In aid of the grievance, their Union tendered an opinion from a criminologist on the relationship between section 31 of the Code and the breaching policies of the Vancouver Police Department.  All of the evidence tendered was in aid of the argument that the police officers had honest belief in the lawfulness of their actions when they committed the serious assaults on the individuals as they were being released from custody.
The criminologist’s opinion was, not surprisingly, rejected as not adding materially to other evidence given by the police officers at the hearing.  
· ceded by default - there has also been an increased recognition that some of the decision-making historically belonging to judges and adjudicators, as well as juries, has been ceded to experts almost by default. 

A former Chief Justice of the Superior Court of Ontario, Patrick LeSage, has described it as courts taking a sphinx-like approach, rather than an “activist approach” in assessing evidence: The Globe & Mail, February 23, 2008, page A1.
To digress for a moment, this is, somewhat ironically the reverse process of what social activists have come to call expertification – the process in which lay people study on their own to acquire expertise. The process is prompted by a lack of access, a lack of funds, and a general distrust of experts. It found its most rapid growth historically with lay members of the community having to combat for example AIDS or breast cancer in the face of official ignorance or lack of concern, in the 1970’s and 1980’s.

II.   Range of Expert Evidence
When I began this paper my initial plan was to review all of the court cases in which expert evidence was used in the two major common law jurisdictions, British Columbia and Ontario over the past year.  A colleague, Janet Lennox, who started the project was quickly overwhelmed.  In fact, from November 1 to December 31, 2007, one-sixth into our projected research task, she was required to review some 43 cases in British Columbia.  
In order to make the task manageable, we decided to limit the results to November/December 2007 in B.C. and December only in Ontario.  There were over 300 in Quicklaw for the entire year.  What we found in addition to the numbers, was an extraordinary range of experts being used – computers, chemists, experts on motor cycle gangs, the drug trade, mental health, weapons, alcohol, psychiatrists, orthopedic surgeons, occupational therapists, appraisers, specialists in internal medicine, valuators, experts in legal fees, experts in negligence in relation to fires, anthropologists, linguists, demographers, ecologists, ethnobotonists, custody and access, vocational testing and marine surveying. 
	B.C. CIVIL TRIAL EXPERTS

	MEDICAL

	Chang v. Vancouver Coastal Health Authority, 2007 BCCA 569 at para. 23 per Donald J.A.
	psychiatrist (para. 23)

	Palmer v. Kim, 2007 BCSC 1868 at paras.1 & 3, per H.J. Holmes J.
	neurologist and orthopedic surgeon (paras. 1&3).

	Duley v. Friesen, 2007 BCSC 1723 at para. 50, per G.B. Butler J.
	orthopedic specialist (paras. 15 & 50).

	Caldwell v. Ignas, 2007 BCSC 1816 at paras. 20, per J.A. Sinclair-Prowse J.
	occupational therapist, orthopedic surgeon & doctor (para. 20).

	Sam v. Wilson, 2007 BCCA 622 at para. 120, K.J. Smith J.A.
	Gastroenterologist, internal medicine & pharmacology) (para. 120)

	FINANCIAL

(valuators, appraisers)

	Dunn v. Vicars, 2007 BCSC 1598 at para. 70 per J.S. Sigurdson J.
	appraisers (para. 70)

	Associated Building Credits Ltd. v. British Columbia (Minister of Transportation and Highways), 2007 BCCA 546 at paras. 45, 52 & 53 per K.J. Smith J.A. (minority); leave to appeal to Supreme Court of Canada refused [2008] S.C.C.A. 12 (Q.L.)
	valuators (paras. 45, 52 & 53)

	Grandison v. NovaGold Resources Inc., 2007 BCSC 1780 at paras. 72 & 73, per I.H. Pitfield J.
	business valuators (paras 72 & 73)

	LEGAL FEES

	Davis & Co. v. Jiwan, 2007 BCSC 1775 at para 19 (E.M. Myers J.)
	Reasonableness of legal fees (para. 19)

	Drysdale v. Kedia, 2007 BCSC 1835 at para. 46, District Registrar Sainty
	reasonableness of legal fees (para. 46)


	FIRES

	British Columbia (Ministry of Forests) v. Pope & Talbot Ltd., 2007 BCSC 1600 at paras. 75-95, per T.M. McEwan J.
	fires, forestry (paras. 75-95)

	Wong v. Mislang, 2007 BCSC 1835 at paras. 32-40 & 41-46, per L.D. Russell J.
	fire (paras. 32-40 & 41-46)

	ABORIGINAL LITIGATION

(anthropology, forest ecology, linguistics, ethnobotany, demography

	Tsilhqot’in Nation v. British Columbia, 2007 BCSC 1700 per D.H. Vickers J.
	anthropology (3) (paras. 140-150, 151-156 & 157-160); linguist (paras. 344-349); ethnobotonist and ethnocolgist (paras. 675-677); demography (para. 711); & forest ecology (paras. 1097-1105).

	OTHER
(quality of circuit boards; expert report to B.C. Public Transportation Board; marine surveyors; custody & access report; vocational training expert; & construction deficiencies)

	Canadian Circuits Inc. v. Algo Communication Products Ltd., 2007 BCPC 414, per Tweedale Prov. Ct. J.
	high quality circuit boards (para. 5)

	R.S.B. v. M.P., 2007 BCPC 402 per J. O’C. Wingham Prov. Ct. J.
	Expert custody and access report (para. 67)

	Caldwell v. Ignas, 2007 BCSC 1816, per J.A. Sinclair Prowse J. at para. 48
	Plaintiff led evidence in personal injury case by vocational testing expert that Plaintiff’s chronic back pain would limit his ability to participate in labour market (para. 48).


	Laichkwiltach Enterprises Ltd. v. The Pacific Faith, 2007 BCSC 1852 at paras. 34-40, per R. W. Metzger J.
	marine surveyors (paras. 34-40)

	B.C. CRIMINAL TRIALS 

(computers, drug packaging, motor cycle gangs, alcohol absorption 
& elimination, chemists, guns, risk assessment of sexual offender)

	R. v. Mirsayah, 2007 BCSC 1596 at paras. 55-59 per H. Groberman J.
	computer expert (paras. 55-59)

	R. v. S.C.L.N., 2007 BCPC 352 at paras 20 & 21 per P. Chen Prov. Ct. J.
	chemist (paras. 20 & 21)

	British Columbia (Director of Civil Forfeiture) v. Angel Acres Recreation and Festival Property Ltd., 2007 BCSC 1648 per D.M. Smith J. at para. 33
	experts on motorcycle gangs (para. 33)

	R. v. Schneider, 2007 BCCA 560 at para. 7, per Kirkpatrick J.A.
	packaging cocaine (para. 7) 

	R. v. Washington, 2007 BCCA 540 at para. 21 per Ryan J.A.*

*On appeal to S.C.C.   See [2007] S.C.C.A. No. 570 (Q.L.) – Notice of appeal filed (As of Right) Dec. 6/07.
	expert on packaging of meth

	R. v. Simpson, 2007 BCSC 1897 at para. 75 per G . Barrow J.
	mental health experts re assessment of future risk (sexual offender) (para. 77).

	R. v. T.C.M., 2007 BCSC 1778 at para. 47 per H.J. Holmes, J.
	guns, ammo (para. 47)

	R. v. Henderson, 2007 BCPC 442 at para. 5, per J.D. Cowling Prov. Ct. J.
	expert on alcohol absorption & elimination (para. 5)

	With respect to Ontario court cases and 
their expert evidence, the chart looks like this:

	Children’s Aid Society for the Districts of Sudbury and Manitoulin v. P.L., 2007 ONCJ 621 (Ct. J.) (Q.L.) per M.G. McLeod J.
	psychological and psychiatric evidence (paras. 5-13)

	Peter v. Medtronic Inc., [2007] O.J. No. 4828 (Sup. Ct. J.) (Q.L.), per A. Hoy J.
	expert medical re class action in product liability (medical equipment – implantable cardioverter defibrillators & cardiac resynchronization therapy defibrillators) 
(para. 12)

	FINANCIAL

	Homelife Realty Services Inc. v. Homelife Performance Realty Inc., [2007] O.J. No. 4846 (Sup. Ct. J.), per J.A. Milanetti J.
	accounting / business valuator experts (paras. 138-194)



	OTHER

	Longley v. Canada (Attorney General), 2007 ONCA 852, per R.A. Blair J.A.; leave to appeal submitted to SCC on March 10, 2008 – [2008] S.C.C.A. No. 41 (Q.L.)
	canadian politics, elections (paras. 54 & 81)

	Somerset Specialties Ltd. v. Keith Strub Construction Ltd., 2007 ONCA 885
	causation expert (para. 2)

	McLaine v. London Life Insurance Co., [2007] O.J. No. 5035 (Sup. Ct. J.) (Q.L.), per S.E. Greer J.
	forensic information technology (para. 96)

	Andrade v. Kennelly, 2007 ONCA 898
	custody and access report (para. 2)

	General Motors Acceptance Corp. of Canada v. Town and Country Chrysler Ltd., 2007 ONCA 904, per R.P. Armstrong J.A.
	Quebec law of security interests (paras. 19-26)

	

	ONTARIO CRIMINAL TRIALS

	R. v. Blanchard, [2007] O.J. No. 4798 (Sup. Ct. J.) (Q.L.), per J. R. McIsaac J.
	evidence re medical state of animals 
(para. 16)

	R. v. R.M., 2007 ONCA 872
	psychiatric evidence (para. 21)

	R. v. Quinn, 2007 O.J. No. 4919 (Sup. Ct. J.) (Q.L.), per E.F. Then J.
	pathology (para. 7)

	R. v. Pond, [2007] O.J. No. 4907 (Sup. Ct. J.) (Q.L.), per J.B. Shaughnessy J.
	psychiatry, psycho-pharmacology & automatism (para. 12)

	R. v. Nedelcu, [2007] O.J. No. 4906 (Sup. Ct. J.) (Q.L.), per O’Connor J.
	motorcycles & toxicology (para. 3)

	R. v. Aziga, [2007] O.J. No. 4965 (Sup. Ct. J.) (Q.L.), per T.R. Lofchik J.
	Health Canada’s Forensic Laboratory’s report (para. 13)

	R. v. Dennis, [2007] O.J. No. 5314 (Sup. Ct. J.) (Q.L.) per C.T. Hackland J.
	forensic psychiatrists (para. 4)


III.   B.C. Arbitration Cases & Expert Evidence from 2007
The range of medical experts here is not as extensive but nonetheless broad.  They include medical experts in various fields including alcoholism, a person expert in assessing the risk of violence, criminology, psychiatry, toxicology, prosthetics, occupational therapy, particular religions, pensions, forensic document examiners, academic freedom, and risk management in corporate security.

A search of the word “expert” in the BCAR database covering the period January 1, 2007 to December 31, 2007, resulted in 14 hits.  Four of these were on point.  They are summarized in the table below.

	MEDICAL

	Surrey School District No. 36 v. Surrey Teachers’ Assn. (Wang Grievance), [2007] B.C.C.A.A.A. No. 119 (Q.L.) (E.M. Burke) at paras. 5-16 
	medical expert (partial disability leave)

	British Columbia v. British Columbia Government and Service Employees’ Union (Gooding Grievance), [2007] B.C.C.A.A.A. No. 95 (Q.L.). (Lanyon) at paras. 16-20
	medical experts (alcoholism)

	NON-MEDICAL RISK ASSESSMENT

	Vancouver (Greater) v. Greater Vancouver Regional District Employees’ Union (Dove Grievance), [2007] B.C.C.A.A.A. No. 12 (Q.L.) (Dorsey) at para. 148
	violence risk assessment expert 

	CRIMINOLOGIST

	Vancouver (Police Board) v. Vancouver Police Union (Indemnity Grievance), [2007] B.C.C.A.A.A. No. 82 (Q.L.) (Hall) at paras. 79-82
	criminology professor


IV.   Ontario Arbitration Cases & Expert Evidence from 2007

The same search in the OLAA revealed 41 hits.  Sixteen of these were relevant.  Half were medical experts, mostly in psychiatry.  The role of two others had to do with hiring/training (e.g. which qualifications were needed for a job, assessment of training materials).  The rest had varied expertise in corporate security/risk management, pensions, forensic document analysis, academic freedom, and religious beliefs (Pentecostalism).  They are summarized in the table found below.

	MEDICAL / PARAMEDICAL

	Imperial Tobacco Canada Ltd. v. Bakery, Confectionary, Tobacco Workers and Grain Millers International Union, Local 323T (Sperring Grievance), [2007] O.L.A.A. No. 129 (Q.L.) (Swan) at para. 29
	psychiatric evidence

	Toronto (City) v. Toronto Civic Employees Union (Cristiano Grievance), [2007] O.L.A.A. No. 261 (Q.L.) (Kaplan) at paras. 4-10
	psychiatric evidence

	Cadbury Adams Canada Inc. v. United Food and Commercial Workers Union, Local 175 (Boodhoo Grievance), [2007] O.L.A.A. No. 367 (Q.L.) (Kennedy) at para. 20
	psychiatric evidence

	Windsor (City) v. Canadian Union of Public Employees, Local 543 (MacMaster Grievance), [2007] O.L.A.A. No. 463 (Q.L.) (Dissanayake) at para. 6
	psychiatric evidence (risk assessment)

	Frito-Lay Canada v. United Steelworkers of America, Local 461 (McGimpsey Grievance), [2007] O.L.A.A. No. 458 (Q.L.) (Newman) at para. 13
	psychiatric evidence

	PepsiCo Foods Canada Inc. v. Quaker Oats Employees Independent Union (Frauts Grievance), [2007] O.L.A.A. No. 552 (Q.L.) (Bendel) at paras. 2 & 102
	psychiatric evidence (risk assessment) – termination grievance

	Scarborough Hospital v. Canadian Union of Public Employees, Local 1487 (R.B. Grievance), [2007] O.L.A.A. No. 373 (Q.L.) (Levinson, Mayne & Blight) at para. 7
	Toxicology

	TRW Canada Ltd. v. Thompson Products Employees’ Assn. (Boncori Grievance), [2007] O.L.A.A. No. 633 (Q.L.) (Solomatenko) at para. 18
	occupational therapist

	Ottawa Hospital v. Ontario Public Service Employees Union, Local 464 (Gardner Grievance), [2007] O.L.A.A. No. 334 (Q.L.) (Stephens) at para. 4
	Prosthetics

	RELIGIOUS BELIEFS

	407 ETR Concession Co. v. National Automobile, Aerospace, Transportation and General Workers Union of Canada, CAW-Canada, Local 414 (Black Grievance), [2007] O.L.A.A. No. 34 (Q.L.) (Albertyn) at paras. 63-84
	Pentecostalism

	EXPERTS ON QUALIFICATIONS / TRAINING

	Perley and Rideau Veterans’ Health Centre v. Ontario Nurses’ Assn. (RAI Co-ordinator Grievance), [2007] O.L.A.A. No. 472 (Q.L.) (Starkman, Ballantyne & Iddon) at para. 30
	Union called expert witness re duties of Residential Assessment Instrument Co-ordinators bettered served by RNs (qualifications)

	Toronto Transit Commission v. Amalgamated Transit Union, Local 113 (Operators/Collectors Grievance), [2007] O.L.A.A. No. 488 (Q.L.) (Brown) at para. 13
	This was a preliminary decision on document production (tests, examinations, answer sheets, marking criteria used for hiring and training of Operators and Collectors).  No expert evidence considered but arbitrator ordered disclosure of documents to Union’s advisors and “testing expert”.

	PENSION EXPERTS

	B.F. Goodrich v. United Steelworkers of America (Pension Grievance), [2007] O.L.A.A. No. 352 (Q.L.) (Reilly) at para. 35
	pension expert

	FORENSIC DOCUMENT EXAMINER (HANDWRITING)

	University of Windsor v. National Automobile, Aerospace, Transportation and General Workers Union of Canada (C.A.W. – Canada), Local 2458 (Welacky Grievance), [2007] O.L.A.A. No. 453 (Q.L.) (Verity) at para. 79
	forensic document examiner

	ACADEMIC FREEDOM

	York University v. York University Faculty Assn., [2007] O.L.A.A. No. 550 (Q.L.) (Goodfellow) at para. 12
	academic freedom expert (case arising out of media released by university condemning Sociology professor for pamphlets targeted “Jewish members of the York community”)

	RISK MANAGEMENT / CORPORATE SECURITY

	Maple Leaf Consumer Foods Inc. v. United Food and Commercial Workers Union, Local 175 (Union Policy Grievance), [2007] O.L.A.A. No. 437 (Q.L.) (Rose) at paras. 1-4
	Expert in risk management & corporate security testifying on adequacy of ER bomb threat policy 


V.   Controlling Expert Evidence
It is not as though we lack the means to carefully scrutinize and where appropriate, reject experts.  The standard case illustrating that point in recent years is Chiacig v. Chiacig Estate, 2001 B.C.S.C. 1709.  The medical expert in that case was soundly chastened by the trial judge.  He was described as reaching his conclusions on very little evidence, argumentative, and condescending.  He acted more as an advocate than a truly neutral professional.  Finally, a very large amount of his income came from providing opinions to a large insurer.  

Similarly, in Mazur v. Moody, the late Chief Justice McEachern described the chartered accountant as “constructing fanciful scenarios” before his evidence was rejected Mazur v. Moody (1987), 14 B.C.L.R. (2d) 240 at paragraph 15.   

One of the best blueprints for attacking expert testimony is found in a recent article by J.E. Murphy, Q.C. and I. Cordic: “Expert Witness – Hired Gun?” in the magazine published by the Trial Lawyers Association, 116 Verdict 34 (March 2008).  Another article that I have found as useful is B. McNally and B. Cotton: “Challenging Expert Evidence” (unpublished paper), McNally, Cumming, Raymaker, Calgary, Alberta; bmcnally@mcnallycumming.com.

The authors cite Finlayson, J. of the Ontario Court of Appeal in R. v. McIntosh: 

….the courts are overly eager to abdicate their fact finding responsibilities to experts in the field of behavioral sciences.
The authors then went on to adopt a conclusion from an article by Professor David Pachiocco, of the University of Ottawa: “Coping with Expert Evidence about Human Behavior” (1999), 25 Queens L.J. 305 at page 3.

In addition to the very real practical challenges, expert evidence presents to the length of trials and to the issue of equal access to justice, expert evidence can impair the very integrity of the trial process by causing undue influence.  
In the following 15 pages, the learned authors then lay out very elaborate blueprint for the effective cross-examination of an opponent’s expert and the realistic scrutiny of one’s own.

I can also highly recommend a Continuing Legal Education text: “Expert Evidence in British Columbia Civil Proceedings”.  

VI.   The Goudge Inquiry

In the face of that contrast – the remarkable increase in the use and variety of expert evidence on the one hand, and the range of methods held by counsel, the courts and tribunals of controlling that use, we find this comment below from Patrick LeSage, the former Chief Justice of the Superior Court of Ontario, particularly striking.  
Mr. LeSage spoke at length before the Goudge Inquiry on February 22, 2008 in Toronto.  The full transcript is on the Inquiry’s website (http://www.goudgeinquiry.ca).  During that time he was questioned by Ms. Rothstein, Inquiry counsel, and as well by other experts appearing at the same time.  His testimony is not unduly long – just over 60 pages, but is fascinating for anyone with any involvement with witnesses.  It provides unique insights into the problem from the perspective of an experienced civil litigator in our busiest jurisdiction, and then later a very successful trial judge, and finally a Chief Justice.  There was a great deal of discussion and debate about the role of gate keeper and who bore the greatest responsibility - the judge – to what extent, or counsel.

For those of you who want a condensed version of the key parts of Mr. LeSage’s testimony you will find parts of it in a Globe and Mail article archived on its website entitled: “Judges Allow Expert Witnesses Too Much Latitude, Inquiry Told”.  In that article, Mr. LeSage expressed the view that judges had done a poor job of preventing expert witnesses from testifying in areas where they lacked expertise.  
He was self-critical in acknowledging that he had rejected only six experts in his almost thirty years as a trial judge.  He described himself as operating, “more like a sphinx than an activist”, rejecting expert witnesses only when they plainly did not have a clue:
I must say, it came somewhat as a shock to me, having spent 40 years in the justice, system to hear some of the scientific experts speak of the uncertainty and lack of clarity in areas of science that I had always thought of as much more certain than they really are:
….I felt very guilty that I had not better educated myself on these areas long before (The Globe & Mail, February 23, 2008, A11).

The Goudge Inquiry, of course, is investigating cases on which a now discredited pathologist, Charles Smith, had made findings of culpability, many of which were later shown to have been false, although they had resulted in many cases of false imprisonment.
The final report is now not scheduled until September 30, 2008.  We have, however, a wonderful opportunity for perhaps the first time in this country to read the various submissions and testimony online.  I have attached as Appendix “A” the biographies of some of the researchers who made both oral and written submissions to the Inquiry.  As Appendix “B”, I have included the index of the various submissions from the very wide range of participants from the office of the Chief Coroner, the accused expert, Dr. Charles Smith, the Association in Defence of the Wrongly Convicted, the College of Physicians and Surgeons.

If you have the opportunity to spend some time exploring the role of an expert in our adjudicative system, I would recommend the article by Professor Gary Edmond that you will find by clicking on “Policy and Research” on the index to the left of the home page.  Professor Edmond, from the University of New South Wales, explores the nature of scientific expertise, independence and objectivity.  He examines the issue of whether there should be competing experts or court appointed experts.  He looks at recent reforms in the U.S. and in Great Britain and the United Kingdom, including the use of pre-trial conferences between experts.

VII.   The Cameron Inquiry
The final report of the Cameron Inquiry and the Goudge Inquiry should be required reading for all law students and lawyers.  In their own ways, each inquires into a major Canadian tragedy.  
The evidence before the Cameron Inquiry shows that some 383 patients were given inaccurate results on their hormone tests.  The test results were used by the patients’ physician to determine the course of treatment for breast cancer.  As a result of inaccurate testing a significant number of the women with breast cancer died when they could have been saved if accurately diagnosed.  
There is some suggestion that the province’s largest health board, Eastern Health, deliberately suppressed the information about these errors on the advice of their insurance counsel in order to limit its legal liability.  There is a suggestion that it did so, on the basis of legal advice.  The matter was first brought to

light by means of a class action lawsuit initiated by a St. John’s lawyer, Ches Crosbie.  As he put it when informed of the delays in informing patients about problems with the lab:

There is input from people in communications, input from lawyers, insurance companies – what about ethics?  This was primarily an ethics issue: CBC News, Lawsuit Fears Trump Ethics in Bodged Cancer Tests: Lawyer, March 27, 2008 (www.cbc.ca/canada/newfoundland-labrador/story/2008/03/27/cancer-ethics. 

That CBC site is by the way, is the best source of current and archived information on this Inquiry.  Included on the site are the pleadings in the class action lawsuit filed both the plaintiffs and by the defendants.
VIII.   B.C. Justice Review Task Force

In my view, the discussion and debate prompted by the Justice Review Task Force could not have come as a better time.  We are seeing three trends in the use of experts in our judicial system:

(1) The increase in the number and variety of experts;

(2) An increasing influence exercised by experts, as judicial/administrative control seems to wane; and

(3) Tragic examples of the kind of damage that can be inflicted by incompetent experts, even in the context of accused persons having the full range of judicial protection as demonstrated by some of the evidence in the Goudge Inquiry.

By the time this paper is delivered you will have had the benefit of discussion and debate by an outstanding panel led by Chief Justice Brenner on the Rules issue.  In addition to that material, let me commend an excellent article published last month in The Advocate by Darell Roberts, Q.C., “Implementation of The Proposed New Rules of Civil Procedure in the Concept Draft” (2008) 66, The Advocate, page 177.  Mr. Roberts very trenchantly criticizes the proposals for a requirement to have the experts on each side confer with each other and produce a statement setting out the points of difference between or amongst them.  In addition, he is very critical of the proposal that lawyers be prohibited from attending, unless the court orders otherwise. 
That was the state of the July 23, 2007 Concept Draft Overview.  The March 14, 2008 Work in Progress Draft Rules has not been approved by the full Rules Revision Committee but does make some significant changes.  The parties may consent not to have the experts confer; and the rule no longer bars lawyers from attending the conference.
Other changes to the Rules may provide significant assistance with respect to some of the issues we have touched on above.  Most notably, the Rules will make it clear that the expert is not to be an advocate for any party but rather has a duty to assist the court.
IX.   Conclusion

The single most compelling piece of evidence supporting that change comes from the testimony of Dr. Charles Smith, the discredited Ontario Pathologist, whose conduct is the subject of the Goudge Inquiry.   In his first day of testimony before the Goudge Inquiry on January 28, 2008, he acknowledged that it was his expert opinion that saw innocent parents jailed and accused of killing their children falsely.  He testified that he had little understanding of the criminal justice system or the role an expert witness like a pathologist can play in a trial.  He stated:

I thought I knew it but I realize now how profoundly ignorant I was.

He continued to say that he thought his role as an expert witness in a trial was to support the prosecution.  He did not realize that it was his job to be impartial:

In the very beginning, when I went to court on the few occasions in the 1980’s, I honestly believed it was my role to support the Crown Attorney.  I was there to make a case look good.  That’s the way I felt: www.cbc.ca/canada/story2008/01/28/smith-inquiry-html.
These materials were prepared by Leo McGrady Q.C., McGrady & Company, Vancouver, BC for the Continuing Legal Education Society of British Columbia, April 2008
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